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Family and Medical Leave  

 

The conditions on the use of Family and Medical Leave as authorized by this Policy are to be 

construed in a manner consistent with any applicable collective bargaining agreements and 

relevant state and federal law.  

 

General  

 

Eligible employees shall be entitled to a total of twelve (12) workweeks of uncompensated leave 

during any twelve (12) month period measured backward from the date leave is first used for one 

or more of the following:  

 

Childbirth Leave 

Because of the birth of a son or daughter of the employee and in order to care for such 

newborn son or daughter;  

 

Adoption/Foster Care Leave 

Because of the placement of a son or daughter with the employee for adoption, or state-

placed foster care;  

 

Family Care Leave 

In order to care for a spouse, son, daughter or parent of the employee, if such spouse, son, 

daughter or parent has a serious health condition 

 

Personal Disability Leave 

Because of a serious health condition which makes the employee unable to perform the 

functions of the employee’s position and 

 

Call to Active Duty Leave  

Employees are entitled to call to active duty leave as follows: 

 

1. Family Members of Reservists or Retired Military – Leave may be taken when 

needed because of any qualifying exigency arising out of the fact that a spouse, 

son, daughter, or parent of the employee who was formerly in retired or reserve 

status has been called to active duty or has been notified of an impending order to 

active duty in the Armed Forces, in support of a contingency operation. 

 

2. Spouses of Military Personnel – In addition to the above provision, during a 

period of military conflict (as defined by RCW 49.77.020), an employee who is 

the spouse of a member of the Armed Forces of the United States, national guard, 

or reserves who has been notified of an impending call or order to active duty or 

has been deployed is entitled to a total of fifteen days of unpaid leave per 

deployment after the military spouse has been notified of an impending call or  
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order to active duty and before deployment or when the military spouse is on 

leave from deployment. 

 

Injured Members of Armed Forces 

Eligible employees shall be entitled to a total of twenty-six (26) workweeks of 

uncompensated leave during any twelve (12) month period measured backward from the 

date leave is first used, to care for a spouse, son, daughter, parent, or next of kin of the 

employee, if such spouse, son, daughter, parent, or next of kin is a member of the Armed 

Forces who is undergoing medical treatment, recuperation, or therapy, is otherwise in 

outpatient status, or is otherwise on the temporary disability retired list, for a serious 

injury or illness (i.e., an injury or illness incurred by the member in line of duty on active 

duty in the Armed Forces that may render the member medically unfit to perform the 

duties of the member’s office, grade, rank, or rating).  For servicemember care leave, 

employees are entitled to a maximum combined total of twenty-six weeks of leave.  

Leave taken under any of the above circumstances will be deducted from the twenty-six 

weeks of leave. 

 

The twelve (12) week entitlement shall include weeks within which a holiday occurs but shall 

not include periods of time for which the District’s activities have temporarily ceased and 

employees are not expected to report for work for one or more weeks (i.e. spring break or 

summer vacation for school-year employees).  

 

Exhaustion of Other Leaves  

 

An employee must first exhaust accrued sick leave, vacation leave, adoption leave and other 

available family leaves provided under collective bargaining agreements (or board Policy for 

employees not covered by collective bargaining agreements) if such leave may be used for the 

situation requiring childbirth, adoption/foster care, family care, personal disability, 

servicemember care leave or call to active duty leave. The twelve-week leave entitlement shall 

include and count such time used for other leaves except it may not count the days used as sick 

leave for pregnancy or childbirth disability.  

 

Expiration of Entitlement  

 

Childbirth and adoption/foster care leave must be completed before the end of the twelve (12) 

month period beginning on the date of the birth or placement of the son or daughter.   

 

Intermittent or Reduced Hours Leave -- Limited Availability 

  

Leave requested must normally be taken on a consecutive basis. However, intermittent or 

reduced hours leave may be available under certain limited conditions as follows:  

 

 



5404 

Page 3 of 10 

 

Childbirth and Adoption/Foster Care Leave 

Childbirth and adoption/foster care leave may not be taken intermittently or on a reduced 

hours schedule unless the Board specifically agrees on a case-by-case basis. 

  

Family Care, Personal Disability, and Servicemember Care Leave 

Family care, personal disability, and servicemember care leave may not be taken 

intermittently or on a reduced hours schedule unless intermittent leave or reduced hours 

schedule is medically necessary. The specific description of treatment, the regimen 

provided and the expected duration and schedule of leave shall be certified by the 

medical provider to determine medical necessity.  

 

Call to Active Duty Leave 

Call to active duty leave may be taken intermittently or on a reduced hours schedule in 

the increments allowed by Department of Labor regulations. 

 

Temporary Transfer 

In the case of a request for intermittent leave or a reduced hours schedule which if 

foreseeable based on planned medical treatment, the Board may require the employee to 

transfer temporarily to an available alternative position offered by the District for which 

the employee is qualified and which has equivalent pay and benefits and better 

accommodates recurring periods of leave.  

 

Instructional Employees 

For an employee employed principally in an instructional capacity who requests family 

care or personal disability leave that is foreseeable based on planned medical treatment or 

servicemember care leave, and which leave would be for greater than twenty (20) percent 

of the total number of working days for the period during which the leave would extend, 

the District may require that such employee elect either to:  

 

1. take leave for periods of particular duration, not to exceed the duration of the 

planned medical treatment; or  

 

2. transfer temporarily to an available alternative position offered by the District for 

which the employee is qualified and which has equivalent pay and benefits and 

better accommodates recurring periods of leave.  

 

If the employee elects to take leave for periods of a particular duration (option 1) rather 

than accept the transfer (option 2), the entire period of leave taken will count as FMLA 

leave.  
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Foreseeable Leave Notice  

 

1. Childbirth/Adoption/Foster Care Leave Notice - An employee wishing to take any 

childbirth or adoption/foster care leave provided for in this policy shall provide the 

District written notice at least thirty (30) days before the anticipated birth or placement of 

the son or daughter, or as far in advance as is practicable, specifying the dates during 

which the employee intends to take the leave. 5404  

 

2. Family Care/Personal Disability Leave Notice - Subject to subparagraphs (3) and (4) 

below, an employee wishing to take any servicemember care, family care or personal 

disability leave based on planned medical treatment shall provide the District written 

notice at least thirty (30) days before the leave is to begin, or as far in advance as is 

practicable, specifying the dates during which the employee intends to take the leave. 

 

3. Foreseeable Treatment - When planning medical treatment, the employee should consult 

with the District and make reasonable efforts to schedule the leave so as not to unduly 

disrupt the operations of the District, consistent with the approval of the health care 

provider.  

 

4. Child with Terminal Health Condition - An employee wishing to take family care leave 

to care for a child under eighteen years old who has a condition caused by injury, disease 

or illness, that, within reasonable medical judgment, is incurable and will produce death 

within the period of leave to which the employee is entitled shall provide written notice at 

least fourteen (14) days in advance of the expected leave, if the need for such leave is 

foreseeable.  

 

5. Call to Active Duty - Any employee wishing to take call to active duty leave shall give 

notice as soon as practicable, regardless of how far in advance such leave is foreseeable. 

 

6. Notice Where Leave Not Foreseeable - In every instance, regardless of whether the need 

for leave was foreseeable, employees shall provide notice to the District as soon as 

practicable under the facts and circumstances.  Employees shall comply with the 

District’s usual and customary notice and procedural requirements for requesting leave, 

absent unusual circumstances. 

 

Confirmation Requirement  

 

Upon request for any childbirth, family care, or personal disability, or servicemember care leave 

provided by this Policy, the District will require confirmation from the employee’s health care 

provider in accordance with state and federal law. The District may obtain the opinion of a 

second health care provider, at District expense, regarding any of this information. If the 

opinions of the health care providers differ on any matter determinative of the employee’s 

eligibility for leave, a third provider, selected or approved jointly by the District and the  
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employee, and paid for by the District, shall be consulted and that provider’s opinion shall be 

conclusive.  

 

In the case of Call to Active Duty Leave, the District will require a copy of the orders calling the 

covered military member to active duty in support of a contingency operation, or other such 

certification as authorized by the Department of Labor regulations or the Department of Defense 

that establishes eligibility for Call to Active Duty Leave. 

 

Continuation of Health Benefits  

 

General 

During the term of any leave provided by this Policy, the District shall continue coverage 

of the employee’s group health plan as though the employee were not on leave. During 

any uncompensated leave, the employee shall remain responsible for any amount usually 

contributed by the employee to the health plan premium.  

 

Failure to Return 

The employee shall be required to reimburse the District all premiums paid by the 

District to maintain coverage for the employee during the period of leave if the employee 

fails to return from leave upon the previously agreed date for a reason other than the 

continuation, recurrence or onset of a serious health condition entitling the employee to 

family care or personal care or other circumstances beyond the employee’s control.  

 

Restoration to Position  

 

1. General - Except as provided in subparagraph (3), an employee who takes leave provided 

by this Policy shall be restored upon return from leave to the same position held by the 

employee when the leave commenced or to an equivalent position with equivalent pay, 

benefits, and other terms and conditions of employment. (Note: This standard of 

“equivalent” is more stringent that “similar” or “comparable.”)  

 

2. Limitation - An employee who takes leave provided by this Policy has no greater right to 

reinstatement or to other benefits and conditions of employment than if the employee had 

been continuously employed during the period of leave. Reinstatement need not occur, 

for example, if the employee’s position has been eliminated pursuant to bona fide 

restructuring, reduction-in-force, or completion of a specific term of employment or 

project for which the employee was hired.  

 

3. Highly Compensated Employees - With respect to an employee of the District who is 

salaried and among the highest paid ten (10) percent of the district’s employees, there 

will be no right of restoration under subparagraph (1) if denial of restoration is necessary 

to prevent substantial and grievous economic injury to District operations, if the District 

notifies the employee of its intent to deny restoration at the time it determines such injury  
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would occur and, in any case in which the leave has commenced, the employee elects not 

to return to employment after receiving such notice.  

 

4. Returning from Disability Leave - Employees returning from personal disability leave 

may be required to obtain a job-related “fitness for duty” certificate from a medical 

provider before being reinstated.  Such certification shall specifically address the 

employee’s ability to perform the essential functions of the employee’s job.  Employees 

taking intermittent leave may be required to obtain a fitness-for-duty certification before 

being permitted to return to work if reasonable job safety concerns exist. 

 

 

Special Rules Applicable to Instructional Employees Near the Conclusion of an Academic Term  

 

The following special rules apply to leave requested under this policy by an employee employed 

principally in an instructional capacity.  

 

More than Five Weeks Before the End of Term 

If the employee begins any leave under this policy more than five (5) weeks before the 

end of an academic term, the District may require the employee to continue the leave to 

the end of the term if the leave is of at least three (3) weeks duration and the return to 

employment would occur during the three (3) week period before the term’s end.  

 

Less than Five Weeks Before the End of Term 

If the employee begins childbirth, adoption/foster care, servicemember care or family 

care leave less than five (5) weeks before the end of an academic term, the District may 

require the employee to continue the leave until the end of the term if the leave is of 

greater than two (2) weeks duration and the return to employment would occur during the 

two (2) week period before the term’s end.  

 

Less Than Three Weeks Before the End of Term 

If the employee begins childbirth, adoption/foster care, servicemember care or family 

care leave less than three (3) weeks before the end of an academic term, the District may 

require the employee to continue the leave until the end of the term if the duration of the 

leave is greater than five (5) working days.  

 

If an instructional employee is required to continue the leave until the end of the term, only the 

portion of the leave before the employee is ready and able to return to work will be charged 

against the employee’s FMLA leave entitlement. For the purposes of this section, the District 

shall not be considered as having more than two academic terms per school year.  
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Special Rule Where Both Parents are Employed by the District  

 

In any case where a husband and wife are employed by the District, the aggregate number of 

workweeks provided to both employees for childbirth leave, adoption/foster care leave and 

family care leave taken to care for a sick parent shall be limited to twelve (12) workweeks during 

any twelve (12) month period or a combined maximum of twenty-six (26) workweeks, inclusive 

of other FMLA leave, during any twelve (12) month period for servicemember care leave.  

 

Definitions and Examples  

 

As used in this Policy governing family and medical leave, the following terms shall have the 

following meanings:  

 

Son or Daughter 

“Son or daughter” means a biological, adopted or foster child, a stepchild, a legal ward or 

a child of a person standing in the place of a parent, who is under eighteen (18) years of 

age or is eighteen (18) years of age or older and incapable of self-care because of a 

mental or physical disability.  Provided, however, that for purposes of determining 

eligibility for Call to Active Duty Leave, a “son or daughter on active duty or call to 

active duty status” shall include adult children of employees pursuant to Department of 

Labor regulations.  

 

Eligible Employee 

“Eligible employee” means an employee who has been employed for at least one (1) year 

and who has completed at least 1,250 hours of service during the twelve (12) months 

immediately before the leave is requested. If there is no legal requirement to keep a 

record of the hours worked by an employee (i.e., Fair Labor Standards Act exempt 

employees), an employee is presumed to have worked 1,250 hours if the employee has 

been employed for at least twelve (12) months by the District (e.g., full-time teachers).  

 

Serious Health Condition 

“Serious health condition” means an illness, injury, impairment or physical or mental 

condition that involves:  

 

1. inpatient care in a hospital, hospice or residential medical care facility, including 

any period of incapacity or subsequent treatment in connection with such 

inpatient care or  

 

2. continuing treatment by a health care provider. Such continuing treatment 

necessarily includes one or more of the following:  

 

 

 



5404 

Page 8 of 10 

 

a. a period of incapacity of more than three (3) consecutive calendar days 

and any subsequent treatment or period of incapacity relating to the same 

condition that also involves:   

 

i. in-person treatment two (2) or more times, within 30 days of the first 

day of incapacity, unless extenuating circumstances exist, by a health 

care provider or other authorized provider as defined by Department of 

Labor regulations;  

 

ii. or in-person treatment by a health care provider on at least one occasion 

which results in a regimen of continuing treatment under the supervision 

of the health care provider. 

 

iii. Under either (i) or (ii) above, the first (or only) in-person treatment 

visit must take place within seven days of the first day of incapacity.  

 

b. any period of incapacity due to pregnancy, or for prenatal care (i.e. severe 

morning sickness);  

 

c. any period of incapacity, or treatment for such incapacity, due to chronic 

health condition that requires periodic visits for treatment by a health care 

provider, continues over an extended period of time and may cause 

episodic rather that a continuous period of incapacity (e.g. asthma, 

diabetes, epilepsy);  

 

d. a period of incapacity which is permanent or long-term due to a condition 

for which treatment may not be effective and for which the employee is 

under the supervision of, but may not be receiving active treatment from, a 

health care provider (e.g. Alzheimer’s, a severe stroke or terminal stages 

of a disease) or  

 

e. any period of absence to receive multiple treatments by a health care 

provider either for restorative surgery after an accident or other injury or 

for a condition that would likely result in a period of incapacity of more 

that three consecutive calendar days in the absence of medical intervention 

or treatment (e.g. chemotherapy, radiation, dialysis, physical therapy for 

severe arthritis).  

 

Ordinarily, unless complications arise, the following conditions would not be 

considered a “serious health condition”: common cold, flu, ear aches, upset 

stomach, minor ulcers, headaches other than migraine (when serious 

conditions are met), routine dental or orthodontia problems, periodontal 

disease, treatments for acne and plastic surgery. Mental illness resulting from  
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stress or allergies may be a serious health condition, but only if all the 

conditions of this section are met.  

 

Instructional Employees 

“Instructional Employees” are those whose principal function is to teach and 

instruct students in a class, a small group or an individual setting. This term 

includes not only teachers, but also athletic coaches, driving instructors and 

special education assistants such as interpreters for the hearing impaired. It 

does not include, and the special rules do not apply to, teacher assistants or 

aides who do not have as their principal job actual teaching or instructing, nor 

does it include auxiliary personnel such as counselors, psychologists or 

curriculum specialists. It also does not include cafeteria workers, maintenance 

workers or bus drivers.  

 

Active Duty 

“Active duty” means duty under a call or order to active duty (or notification 

of an impending call or order to active duty) in support of a contingency 

operation pursuant to federal statutory provisions concerning re-activation of 

persons in retired or reserve status, which definitions are further referenced in 

10 U.S.C. § 101(a)(13)(B) and/or 29 CFR 825.126(b)(2). 

 

Qualifying Exigency 

“Qualifying exigency” as defined by the United States Department of Labor.  

Employees and administrators should consult the applicable federal regulation 

at 29 CFR § 825.126 for full definitions of these terms and the specific details 

on the qualifying activities and length of leave allowed in each circumstance, 

but the general categories included in the definition of “qualifying exigency” 

are as follows: 

 

a. any issue resulting from a short-notice deployment (seven days or fewer); 

 

b. military events and related activities related to deployment; 

 

c. certain childcare and school activities; 

 

d. certain financial and legal arrangements; 

 

e. certain types of counseling related to deployment; 

 

f. short-term rest and recuperation leave of the deployed person; 

 

g. post-deployment activities (including ceremonies and briefings or to 

attend to issues arising from the death of a covered military member); 
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h. other exigent situations by agreement of the employee and the District. 

 

Notice  

 

The Administration shall post the attached Notice provided by the Wage and Hour Division, of 

the U.S. Department of Labor. The Administration shall give a copy of this policy or other 

written guidance as may be developed, to any employee who requests leaves covered by this 

Policy.  

 

 

 

 

 

Legal References:   RCW 49.78    Family Leave 

    RCW 49.77   Military Family Leave Act  

    WAC 296-134   Family Leave  

    29 U.S.C. 2601 et seg.  Family and Medical Leave Act of  

        1993  

    29 CFR Pt. 825   Family and Medical Leave Act of  

        1993  
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